
m,I1tTI STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

LEXINGTON

CJj~~ f)isr'.d C KI'!T!L'd<y
- t I ;'

JAMES 8. TOOO
u.S. MAGlSTRATE JUDGE

UNITED STATES OF AMERICA
V.

DON YATES

MAGISTRATE'S DOCKET NO.
CASE NO. 95- 5/oaff}

AFFIDAVIT POR COMPLAINT

Jame6 W. Cobb, being first duly sworn upon his oach.
deposes and 8ayc

l. That he is a Special Agent of the united States Secret
Service and has been GO employed since December 12th, 1983,
and thac he has been aasignQd to ana par~icipated in the
investigation or cases involving violations of federal law
prOhibiting the unauthorized use of aCC998 devices In
violation or Title 18. United StAtes Code, Section 1029.

2. That on or about August 15th, 1995, your complainant
interviewed Special Agent Tom Tamburello, U.S. Secre~

Service, Philadelphia Field Office, who 6tated that on
4/13/95 he, along with Other agents of the Secret Serv~ce,

executed a federal search warrant on J.E.H. Marketins located
at 13 Lynford R<L, Ch~rry Hill, New Jersey. This buS:llless wag
operated by 11.", Gary and Jody Epstein and waB in the
bU8in~t>s of manufacturi.ng copycat "b~ack boxes" used to
illegally reproduce the t~18phone numbers and electronic
~erial numbers ot cellular te~ephones.

3. That on that ~ame day, SpeciAl Agent Tamburello advieed
that pursuant to th~ ~xecution or the aforementioned federdl
&earch warrant, & list of purchasers ot co~ycat black boxes
was located in th~ a!oremenclonea ~ugpect location. This list
i6entified a Don Yates, Lexington. Kentucky as one ot several
purchasers ot the illegal "black boxes w manufactured by JEM
Mark.eting.

4. That on August 16th, 1995, your complainant interviewed
Dan Ambrosini, Cellular One, 124 Keeneland Dr., Richmond, Ky.
Ambrosini had pr~viouBly telephoned the U.S. Secrec Service
in Lexington. Ky_ to complain about a Don Yates who waa using
an illegally obtained "black box" to reproduce the telephone
numbers and electronic serial number9 of previously issued
telephones. Ambrosini statQd that Y~tea h&B ~tarced a
business Wherein he charges cuatomer3 one hundred and fifty
dollars (SI50) to duplicate ("Clone") the t.elephone number3
and electronic gerial numbers, belonging to their original
cellular talophon~~, into additional telephones thereby
avoiding the activation tees and monthly 8ervice fee8 tor



.­,

each 3ddicioIltllly clon~d phone. TIlt::J6 moreLh} y serv.LCU _fees
~nclude a one Lime rtctiva~ion t~e of $35 per each addltlonal
cellular ~8l~phonQ, Along ~lth monthly 9srvlce feeg rang~ng
betweQu $25 a.nd $150. Ambrosini advi8ed th~t che actual LaoS
in dollars to the cellular telephone lnduBtry is unknown to
dat~ due co their inability to differsntiAte between calls
made on the originally purChased telephone dnd any phone
"cloned" by Don Yate9. Ambrosinl added Lhat the telephone
numbers and electronic serial numbers that are issued La
their customer£ arc the propQrty ot the cellular carri~r, not
th~ cuctomer themBelv8s, ana that these numberS are used to
facilitate calling and tracking tor billing pUrp03€s.

Ambrosini advised that customers u9ing a cellular
telephone with a telephone number and an electronlc serlal
number can obtain t~l~phone service throughout the Unlted
States.

5. That on September 13th, 1995 SA James Burch, united
States S~cret Service, telephoned Don Yates at 606-272-1440
SA Burch. acting in an undercover capacity, questioned
6uspect Yatos abouL the procedur8B involved with obtaiIling a
"cloned ~ phone and alao inquired About the costs involved.
SA Burch tOld me th~t Yates stated he could duplicate the
telephone number of biG (Burch's) cellul~r telephone onto
additional cellular telephones wherein thQ cellular syGcem
would only "sea" the original phone as being U3ed. Yates
stated that the only fee would be a one time programming fee
to him. Yatea Brated that although he (Burch) would have to
pay the carrier tor the additional ~ir t1~ generated by the
second phone. he would not have to ~ay tor any extra
additional chargea on a mon~hly ba8~8 for hav~ng additional
cellular telephones. Yates told Burch he operates his
bu~inaBB oue of a van and would meet him when Burch ~ab ready
to "clone~ cellular telephones

6. That on September 18th. 1995 Cellular OnA Communications,
Richmond. Ky. provi~ed two c@llular telephones to the U.S.
S8cret s~rvlcQ for use In an undercover transaction with Mr.
Ya~~s. In a signed ~orn affidavit, Cellular One Technician
John Herbst staced that the tirsL phone, a MOLorola "M"
serie9 tele~hone, mQchanical 8eri~l number F09LFD8438AG. waG
programed w~th electronic serial number 8262DD8D and
t~lephone number 606-544-5592. Herbst ru~her stated that
the 36cond telephone, a Motorola "DCP 550" series cellular
telephong, mGchan1cal ~erial number F09HLD8415BG. was
programed with electronic serial number C34815C8 and contains
no telephone number (Mobile Idsntification Number)

7. That later on September 18th, 1995 an undercover meeting
was arranged between SA Ja~B Burch and 8U8~Ct Don Yates.

SA Burch told m~ that during this m~et1ng, Don Yates
took both of thfil a.ron~mentionOO cellular t~1~phone8 from him,
recorded the tela~hons number (tram th~ ~reviou6ly

programed '1M" GerleS ~elephone). by Lurnlng on the telephone.



and l:he elecLronlc serial number, I./llich 18 1 isted on the rt'!,\r
or that same telephone. and then trans[errGd thosg numbers to
the previously blank telephone by connecting thi3 :3econd
telephone, via a patch cord, to a black box locaLed in his
briefcase. Yates then keyed in the unauLhorize6 telephone
number and electronic serial number by using a key p"-d on the
tront of the copycat "black box". Yates than tested the
"cloned" Lelephone to ensure il=8 operation. Upon completion
at th~s proc8B8. Burch asked Yates ho.... much he owed him ror
this service and Yateg replied $150 Burch then provided this
amount in cash

B. That on 9/2l/95 the aforementioned cellular telephones,
previously programed and providod by Csllular One TeChnician
John Herbat. &nd subsequently "cloned" by Don ¥ate8, were
a~ain &nAlyzed by Mr. Harbst at Cellular One Communications.
R~chmond. Ky. Follo~in9 hiB exa~nation ot che subject second
cellular telephone. the Motorola "DC~ 550". Herbst. at-ated
Lhac thi3 telephone, which previously contained no telephone
number and had an E.S.N. of C34815CB, now con~ained telephone
number 606-544-5592 and an E.S.N. of 8262DD8D. TheGe (YO
numbers "Iere previously programed into the Motorola 'IW'
aeries telephone with wag provided La Don Yate~ by SA Jame~

Burch as hiB l~gititM.t:ely purchaged cellular telephone.

P"tJRTHER COMPLAINANT SAYETH NOT.

mes Cobb
./ Special Agent
. United States Secret: Service

51 j( ______
this;Z; day ot ¥, 19 fJ
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IN THE UNITED STATES DISTRICT COURT
FOR TUE SOUTlfli:RN DiSTRICT OF' TEXAS

HOUSTON DIVISION

HOUSTON CELLULAR § C.A. NO. 95-617
TELEPHON~ COMPANY §

§
v. §

§
JOHN C. NELSON. Indivldualll and §
d/b/a both CELL TIME" CELLU AR and §
ACTION CELLULAR' and DANNY §
HART. individually and d/b/a both §
ACTION CELLULAR and ACTION §
CELLULAR EXTENSiON §

HOUSTON CELLULAR'S MOT.ON FOR PARTIAL SUMMARY JUDGMENT
AGAINST..IUkFENDANT C2± TECHNOLo.QY. INC.

Houston Cellular Telephone Company (Houston Cellular) is suing C2+ Technology, Inc.

(C2+) for damagc.'S and a declaratory judgment relating to C2+'s illegal emulation of the Electronic

Serial Numbers (ESN) of cellular telephones. Because there are no genuine issues of materiell fact

and How~t()n Cdlular is entitled to judgment a~ a maller or law, Houston Cellular rcqucsl~ the courl

grant summary judgment in its Iavor under Fcd.R.Civ.P. 56.

!!ACKGROUND FACT~:

I, HouslOn Cellular, il cellular carner, is licensed by the Federal Communications

Commission (FCC) 0..<; the cxclu~i"e provider 01' cellular communications services on it!\ authorized

frequencies in the Houston Mctropolilan Sw.tisltcal Area, which includes Harris, Libert)',

Monlgomery, Waller, FOrl Bend and Brazoria Countic~. Sec Affidavit of Mike Hanafin att.lchcd lo

(hi~ mOlion as Exhibit "A n,

2. The ESN on a cellular telephone is a 32 bit binary number lhat uniquely identifies a

cellular mobile ln~nsmit:tcr 1.0 a cellular system. See Affidavit of Mike Hanafin. Jt is separnte and

distincl from the phone's lO-digil telephone number, One purpose of the ESN in a cellular

telephone is similar to the Vehicle Idenlification Number in an automobile, It uniquely identifies

the e4uipment to assist in recovery, if the equipment is stolen. More importantly, the ESN is

d~signcu to iuentify all authorized subscriber and enable cellulllr licensee!>, like Houston Cellular,



to llllthol;7.C system usc and to properly bill for calls made to and from a ccllulnr telephone. See

Seconu ESN Order (dclincdbclow) alUlchcd to this mOlion ac:; Exhibit "B" at paras. 54,59.

3. Altering a cellular telephone's ESN allows a person to simulal:C the signal 01 a.

different cellular telephone. This process, called emula(ion, allows one cellular phone to emulate,

or imitate. another cellular phone. A person may then make a call on one cellular telephone while·

actually charging the call to anolber phone, Altering an ESN facilitates fraudulent and.unauthorized

cellular calls. ~ Second ESN Order al para. 60. An unaulhorizecJ u.o:;cr of a ceJlular phone thal

has an altered ESN can make numcrous localllnd long distance calls and have lhe charges billed 10

a totally unsuspecting cellular customer. Alternatively, ESN aJteration enables one cellular phone

to emulate another cellular phone beyond the detection abilities of cellular liL'ensecs. This enable., a

customer to usc more than one lelephone for the same telephone /lumber, thereby avoiding monthly

access charges charged by Houston Cellular and other cellular licensees. By aJtering an ESN, a

customer can fraudulently avoid paying the monthly access charge for multiple cellular phones,

re~ulting in a t;ignificant loss of revenues to the licensee. See Second ESN Order at para. 60.

. 4. Houston Cellular recenlly oll~rcd a special long dislanL'C program which allowed

customers free air lime on all long dislance calls in the Slate of Texas. Sec Affidavit of Mike

Hanafin. Usc of this long distance program pemlits a customer to call long distance from hi~

cellular telephone and pay only the rale charged by the customer's pre-selected long t1islancc

carrier, Houston Cellular doeil not charge for air lime 011 the catts. Alteration of an ESN allows a

customer to have multiple ceJlular phones covered by a single monthly fcc payment for the long

dislance program, resulling in a substantial lo~s of revenue to Houston Cellular. See Affidavit of

Mike Hanafin.

5. C2+ developed software, equipment, and manuals to emulate ESNs. See

Deposition of Carol Patton which is attached to tltis motion as Exhibit "e" at p. 14, II. It, t2; See

1994 Lease Agreement attached to Affidavit of Mark A. Carrigan as Exhibit "I". The Affidavit of

Mark A. Carrigan is attached hereto as Exhibit "D", On August 9, 1994, C2+ entered into a "1994

lease agreement" with Cell Time Cellular in which C2+ agreed. lo provide Cell Time Cellular
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equipment lIm1 soflware lo emulate ESNs. Sec Lease Agreement Untlcr the lease agreement,

John C. Nelson (Nelson), individually and doing busincs~ as Cell Time Cellular anti ae; Action

Cellulnr, became an exclusive distribulor of C2+'s "product" (lhe software and equipment lo

emulate ESNs) in the Houston Metropolitan Statistical Area. Sec Deposilion of John C. Nelson,

attached to this molion as Exhibit "E", at pp. 28, 29; See Deposition or Carol Patton at p. 37, II.

9,10. Using ideas provid.ed by C2+. Nelson adverHscd his service of allowing a cUSlomer "more

Lhnn one phone on the same number. It ~Adverlisemenlof Aetion Cellular Extension, Inc.

attached to Affidavit of Mark Carrigan as Exhibit "2".

6. Nelson, using C2+'s technology and sofLwarc, emulated the cellular lelephones of

ccHulnr telephone users throughout Houston, including Houston Cellular customers. See Loading

Code Order Form auached to AlTidavit of Mark Carrigan us Exhibit "3". C2+ provided Nelson

marketing ideas and sent him samples of advcnisemenLS. See Deposition of Carol Pallon, p. 27,

11. 18 t.o p. 28,ll. 3. Nelson was sent fonns by C2+ to be filled out when a customer purchaSed an

emulated phone. ~ Loading Code Order Form. In addition, C2+ provided Nelson referrals of

customers in Houston. See Deposition of Carol Patlon at p. 90, 11. 16-23. For cellular telcphone~

olh~ than MotoroJas, Nelson sent the telephone to C2+ in Montgomery, Alabama to be emulated.

~ Deposition of John Nelson al p. 39, II. 7-11; See Deposition of Carol Patlon, p. 4J, II. 14 to

p. 42 II. 8.

7. C2+ represented to Nelson thai emulating celJular telephones of Houl;lon Cellular

customers wa.', legal. See Deposition or John C. Nelson at pp. 32, 33; See Public Notice

allachcU to the Affidavit of Mark Carrigan as Exhibit "4"; See Deposition of Carol Patton at p. 34,

It. 22 to p. 36, II. 4 .

8. As a result of C2+'s emulation of ESN's of Houslon Cellular customers, Houston

Cellular could not track users of irs service. See Affidavit of Mike Hanafin. Houston Cellular was

unable to bill for certain air time and unable to determine the correcl number of telephones per

customer for monthly access charges. Houston Cellular lost monthly access fees, revenues from

the cosl of replacing emulated phones for Houston Cellular customers, and revenues from

3



"fealures" available to Houston Cellular customers (e.g., weekend savcr, voice activated dmling,

voice mail, call forwarding, and conference calling). See AlTidavil or H~oann. Houston Cellular

also incutTcd allorneys' fees as a result or its cfforts to stop C2+'s agenl~. from wronglulJy

emulating the ESNs of ceHular telephones. Finally, Houston Ccllulnr incurred losses from

customers who were nol willing to replace their emulated phones, and Houston Cellular had Lo

disconnect their cclluiar service. ~ Affidavil of Hanafin.

LEGAL ARGUM~NTS AND AIJTHORITIES

£tammae! .Iudament Standard

9. Fed.R.eiv.?.56 requires a moving party to affirmatively demonstrate by

admissible evidence thaI there is no genuine issue as to any material fact and the moving party is

entitled to a jUdgment as a maller of law. When the moving party has carried his burden under

Rule 56(c), his opponent must pre-Iient more than a metaphysical doubt about the material facts.

Washington v. Armstrong Wol1d Indu&., Inc., 839 F.2d 1121, 1123 (5th (ir. 1988) (eiling

Ma.lSusbita Electric Industrial Co., Ltd. v, Zenith Radio Corp., 475 U.S. 574 (1986». To defeat

the motion, a nonmtwant must bring forto "signifIcant probative evidence demonstrating the

existcnce of a trinble issue of faCL" In rc Municiw1 Bond Reporting Amitro.'il kitg., 672 F.2d 436,

440 (5th Cir. 1982). In this case, the undisputed evidcnce shows C2+ violated FCC ESN Orders

by emulating the cellular telephones of Houston Cellular CUstomers.

Emulation by elf vlolales ..~CC ESN Orders

10. On May 4, 1981 , after notice in the Federal Registcr, the FCC issued an Inquiry

Into Ute Use of the Bands 825-845 MHz and 870~890 MHz for Cellular Communications Syslems;

and Antendm~nt of Parts 2 and 22 of Ute Commission's Rules Relative to Cellular

Communications Systems, 86 F.C.C.2d 469 (1981). The FCC adopted technical specifications

for cellular telephones, inclUding that each phone have a unique ESN. See 86 F.C.C.2d aL 593,

2.3.2. This FCC Order was published in the Federal Register on May 21, 1981 (46 Fed. Reg.

27655) with corrections on June 16, 1981 (46 Fed. Reg. 31417) (the FirsL£SN Ordm:) A copy of

the Eirs~ ESN Order is attached as Exhi bl t U P'.
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11. In rcspon~c to nn FCC Notice or propo,r;:cd Rule M<lking, rcleac;cd June 12, IW2,7

EC.C. Red, 3658, and publi9hed in the Federal -Register July 1, 1992, (57 Fed. Reg. 292(0),

C2+ requested the FCC amend the Commission's rules and allow companies lO market ancillnry

cellular equipment that emulates ESNs for the purpose or allowing more than one cellular telephone

to huvc the samc telephone number. '

12. On Septetnber 9, 1994, afler nolice in the Federal Register, lhe FCC il'sucd

"Revision of PlU't 22 of the Commission Rules Governing the Public Mobile Services" (published

in the Federal RegiSler on November 17, 1994, 59 Fed. Reg. 59502) (lhe Second ESN Order)

attached ns E.xhibil "Btl, In the Second ESN Order, the FCC spccirically rejected C2+'s ProlXlscd

amendment of the rules c.:oncerning emulation. The Commission wrote:

Further, we condude thal the pmclicc of allcring cellular phon('~ lo
"emulate" ESNs without receiving the permission of the relevant cellulcu
licensee should not re allowed because (}) simultaneous use of cellular
telephones f rauuulenlly cmilling the same' ESN without the licensee's
permission could cause problems in some cellular syfitems such as
erroneous tracking or billing; (2) fraudulent usc of such phones without the
licensee's pennission could deprive cellular carriers of monthly per
telephone re"enues to which they are entitled; nnd (3) such allcrcd phone,,>
not authori:(.cd by the carrier, would therefore nOl fall within the licensee',
blanket license, and thus would be unliccn~,d lransmitters in violalion of
Section 301 of Lhe Act.

~ pnmgraph 60 of Exhibit "B".

13. The Commission further concluded:

Nevertheless, ,with regard to existing eqUlpmenl, 'We conclude that cellular
telephones wuh altered ESN, do not comply with the cellular system
co~putibililY sperification I and tlJ\l~ m~y not be considered authorized
equlp~enl under the original t1f PC acceptance. Accordingly. a consumer'~

kn!.?wmg use of sU~h ~t~rcd equipmenl would violate our rules. We further
behev~ lhal any. IQdiVldual or ~mpany that knowingly alters cellular
~Jepboncs to cause .them to transmit an ESN other than the one originally
LOstall~ by the manUr~lUre( i~ aiding in the violation of our rules. Thus.
we adVise all celh.,!lar hcenscc~ and !il!:bscribers that the lJ.se of the C2+
altered cellular tcleph(,1nes con~tlNtes a Violation of the Act and our roles.

SecOflU~g~~;~us 47 CFR § 22.915, which became new 47 CFR § 22.933, adopted in the
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~ paragraph 62. 2 (em,.p-ha.sis add~d). The FirsL ESN Order and Second ESN Orders are referred

to as lheFCC ESN Order~.

14. Thc FCC ESN Orders were regularly made, pUblished in Lhe federal register, and

served on defendants by publication. 5 U.S.C. § 552(a)( 1). See ab~o, Fed.Crop. Ins. v. Merrill,

332 U.S. 380. 384-85 (1947). The orders adopted by the FCC constitute orders within the

meaning or § 401(b) (47 U.S.C. § 401(b» of the Communication Act of J934.

C2+ UnlawruUy· Entulated the ESNs of Houston Cellular Customers'
.. Cellular Telephones

15. C2+ did not seek or obtain permission from Houston Cellular to emulate the ESNs

of i18 customcrs. ~ Deposition of Carol ?cltlon at p. 44, II. 2-20; Sec Affidavit of Mike Hanafin.

C2+'s conduct in emulating cellular telephones or Houston Cellular customers therefore violates

the FCC ESN Orders.

16. C2+ is liable for iLS own acts as well as the acts of John C. Nelson, its authorized

agent. Undcr Texas law, what il principal docs through her agent, she does hcr.;clf. Shaw v.

Kenncdy, Lld l • 879 S, W.2d 240 (Tcx.App.-Amarillo 1<)94 writ denied). In determining <J

principuJ's vicariou~ liability, the proper question is whether the agent was acting within thc scope

of the agency relalionship when he commillcd the act Cellic Lite In~. CO. V, Coats, 885 S.W.2d

96 (Tex. 1994). An agent may perform such acts as are necessary and proper to accomplish lhe

purpose for which agency was created, Eolland & Cook v. Lehmann, 832 S. W.2d 729

(Tex.App.-Houslon [1st Dist.] writ denied). The sole business entrusted to Nelson by C2+ under

the lease agreement was to emulate cellular telephones, and f'Of C<lch cellular telephone emulated,

NelROn used C2+'s technology, software, and expertise. Accordingly, Nelson aeted as C2+'s

authorized agent in emulating the cellular lelephones of Houston Cellular customers.

2The Second ESN Order also revised § 22.919(c), effective January I, 1995, to require all
manufacl~rcrs of cellular l.eJephon~s to .design their telephones !';ueh that any attempt to remove,
tampcr With, or change the ESN Chip, WIll rcnder the mobile transmitter inoperative. Thu~, in new
telcphone.q, Hou~ton .Cell~lar and other cellular liccnsee"l should not be plagued with companies
th\al alter ~Ns 10 vlolal1on of the low. Any aHempl to alter the ESN wiil render the cellular
te cphone Inoperable.
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&:2±ts Conduct Constitutes Ne211eence I)er Se

17. Under Texas law, violation or an· ndminislrativc order, stalute or ordinance i~

negligence per se. SheppaJd v. Judkins, 476 S.W.2d 102, 107 (Tcx.Civ.App:-Texarkana 1971,

writ rcl"'d n.r.e.). The Restatemenl or TorlS § 2888 (1965) provides lhatlhc uncxcu~cd violation

of a logislative enaclment or ndminiSlrauvc regulation which is ndoplccl by the court all defining lhc

standard of conduct of a reasonable man, is negligence in itself,3 Generally, Texas courts adopl an

adminiRtmtive rule or rcgulatlon as a slandard for negligence if a purpose of the nile is to afford

protection to the class of persons lo which the injured par.ty belongs againsllhe hazard involved in

the parlicular ca.~e. Carler v. William Sommerville ami Sou. Inc., 584 S.W.2d 274, 278 (Tcx.

IgJ9).

18. The FCC ~tates it enacted the FCC ESN Orde~ because altering ESNs "could calise

problems in some cellular systems such as erroneous u-acldng or billing" and il "could dcpri vc

cellular carriern of monthly per telephone revenues Lo which lhey are entitled. II See Second ESN

Order at.tached as Exhibil o'B" at para.. 60. Houslon Cellular has ~urfered the exact damages

anticipaled by the FCC because of C2+'s cmulution of Houston Cellular cuslomcrs' cellular

telephones: erroneous tracking and billing and lost monthly revenues. C2+ knew, or reasonably

should have known, iLl) conduct would cause Houston Cellular 10 stlfler lhis harm. 4 The FCC

ESN Orders should therefore define lhe standard of care for C2+'s conduct relating to cellular

carriers.

~ The Fifl~l Circuit ha~ ~rnnned lhal Texas law recognizes two distinct sources of legal uUly
for negligence claJms: duty arIsing from statute and general duty of due care recognized at common
law. Hayes v, U.S.. 899 F.2d 438 (5th Cir. 1991).

. . . 4 Houston Cellular mU~1 show C2+'s violalion or FCC ESN Orders proximately cau<;cd il5
InJlI,nes. Sec. HUdson v. Wtnn. 859 ~.W.2d S04 (Tex.App.-Hou~lon [1st Dist.] 1993, writ
den.led). ProxJnlate cause has two essenl1al clements: causc in fact and fore5:eeability. McClure \I

Allied S.loreS of. Iex~ [nc..' 608 S.W.2.d 901 (Tex. 1980). Foreseeability is satisfied becau<;~
C2+,! uSing ordtnary intelligence, sho.uld have anticip.-1ted ha.nn to Houston Cellular lrom its
neg 1gent conduct. Sec McClure v. hIlled Stores of Tex.a'\ Inc., 608 S. W.2d 901 (Tex. 19RO).
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In the Alternatiye. C.2t:s Conduct C,onstitutes Common Law Neglieence

19. Under Texas law, 02+ had a duty to exercise reasonable care to avoid rorcse~ble
I

injury to Houston Cellular from its conduct and the conduct of Nelson. See ~I Chico v. PoolQ,

732 S. W,2d 306, 312 (Tex. 1987) (an actor must lake affirmative steps to avoid increasing danger

from another's conduct which the. actor has, in part, created). C2+ should have known thal

emulating the ESNs of ~llular phones violated the FCC ESN Orders and would cause financial

harm to Houston Cellular and any other carriers whose customers were arfect.ed. C2+ either failed

to keep current willi FCC regulations or willfully disobeyed orders from the FCC. In either ca!-iC,

C2+'s emulation of cellular telephones proximately caused Houston Cellular to surrer loo!; or

revenues, including the loss or air time and monthly access charges. C2+ is therefore liable 1'01'

common law negligence.

Houston Cellular is Entill~d to Dedaratory Beitel Under 28 U,S.C. 2201 Et Seq.

20. Pursuant to 28 U.S.C. 2201(a), Houslon Cellular is entitled (0 a judgment from the

coun declaring the righlS and obligalions of Houston Cellular and the defendanl. Specifically,

Houston Cellular asks the coun to declare~

(1) C2+ altering, transferring, emulaling or rnanipulaling ESNs is a violation of

the FCC's ESN Orders;

(2) The use of emulated or altered telephones is a violatiun of the FCC's~

Orders and regul3tions;

(3) C2+ has no right to aller, transfer, emulate or manipulale cellular telephones

of Houslon Cellular customers;

(4) Advertising to emulate cellular telephones by C2+, its representatives,

franchisees, distribulOrs. and other agents is a violation of the FCC's ESN Orders; and

(5) Houslon Cellular has surfered hanll as a result of C2+'s unlawful emulation

of cellular telephones.

j



21. Pursuant to 28 U.S.c. * 2202, Houston Cellular i~ entitled to reimbun:cmcnl of

the reasonable and ncccs~ary attorneys' ,fees incurred by Houston Cellular for bringing this

hlWHUiL.

CONCLUSION

22. Houston Cellular requests this court enter summary judgment in its favor holding

C2+ liable for emulating ,the ESN's of Houston Cellular customers and for such other relief, at law

or in cquily, to which Houston Cellular is entitled.

Respectfully submitted,

Carlton D. Wilde, Jr.
Fedeml J.D. No. 10694
Slate Bar No. 21458001

5lX) Dallac; Street. Suite 2600
Houston. Texas 77002
Telephone: (7l3) 654-4400
Te1ecopier: (713) 654-8704

ATTORNEYS IN CHARGE FOR
HOUSTON CELLULAR TELEPHONE COMPANY

OF COUNSEL:

CARRIGAN, LAPIN. LANDA & WILDE, L.L.P.
500 Dallas Street, Suite 2600
HOl1ston, Texas 77002
Telephone: (713) 654-4400
Telccopier: (713) 6.54-8704

Jay L. Birnbaum
District or Columbia Bar No. 412397
Federal l.D. No. 03989-0
SKADDEN. ARPS, SLATE. MEAGHER & A....OM
1440 New York Avenue, N,W.
Washington, D.C. 20005
Telephone: (202) 371-70<X>
Telecopicr: (202) 393-5700



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHI!:RN DISTRiCT OF TEXAS

HOUSTON DIVISiON

HOUSTON CELLULAR § C.A. NO. 95-611
TELEPHONE COMPANY §

§

V. *
§

JOHN C. NELSON, IndividuAlly and §
d/b/a both CELL TIME CELLULAR Rnd §
ACTION CELLULAR and DANNY §
HAR'r, Individually and d/b/a both ~
ACTION CELLULAR and ACTION §
CELLULAR EXTENSION §

QRDER

Houslon Cellular Telephone Conlpany Cited a motion for partial summary judgmenl on

January 19, 1996. Because there are no genuine issues of material fact and Houston Cellular is

entitled to judgment as a malter of law, lhe court hereby ORDERS Houston Cellular's motion for

summary judgment is GRANTED and judgment is entered in favor of Houston Cellular holding

C2+ Technology, Inc. (C2+) liable for negligence in emulating the cellular telephone~ of Hou~ton

Cellular employees. The Court also declares the following right') and obligations of Houslon

Cellular and C2+:

(1) C2+ altering, transferring, emulaling or manipulating ESNs is a violalion of

the FCC's ESN Orders;

(2) The usc of emulaled or altered telephones is a violation of the FCC's ESN

Orders and regulations:

(3) C2+ has no righllo aller, transfer, emulale or manipulate cellular telephone..;

of Houston Cellular customers' and•

(4) Advertising to emulate cellular phones by C2+. its representatives,

franchisees, distributors and other agents is a violation of the FCC's ESN Orde~, and

(5) Houston Cellular has suffered harm as a result of C2+'s unlawful emulation

of celluletr l.elephones. The Courl also Orde~ Houston Cellular is entitled to recover

altomeys' rces incurred by Houslon Cellular for bringing this law~uit.



SIGNED this ~_dayot' ~-, 1996.

JUDGE PRESIDING



!':,-

CERTIFICATE OF ~ERVICE

A lrve and con'eel copy of PI<.l;nlilrs Motion for Summary Judgment with its
corresponding Order was duly served upon all parlies or their counsel of record by hand delivery,
properly addressed on this the 22nd day or January. 1996.

Mr. .Iame~ Nash
Na.c;h & Orlando, L.L.P.
5851 San Felipe, Suile 890
Houston, Texas 77057


